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(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether appellant may be deported under a warrant of deporta- 
tion which fails to specify the place of deportation in the face of 


(a) administrative regulations which require the district 
director of the Immigration and Naturalization Service to designate the 
country to which an alien may be deported, which he has not sone on the 
record here; ; 


(b) Section 243(a) of the Immigration and Nationality Act 
which requires the Attorney General to direct the deportation of aliens 
to certain countries with a specified priority; and 


(c) The Fifth Amendment to the Constitution of the United 
States, which, as an element of due process, requires compliance with 
the administrative regulations and the statute and specificity in the direc- 
tive which gives an arresting officer his power to deport an alien. 


2. Whether summary judgment may be granted to the ‘movant- 
appellee where appellant's complaint alleges that the country to which 
his deportation is planned is not willing to accept him into its territory, 
where appellee has filed no answer in denial, and where the supporting 
affidavits are either in conflict or are ambiguous, and where the District 
Court has resolved all inferences of fact to be drawn from guch affidavits 
and other materials in favor of the movant. 


3. Whether summary judgment may be granted in reliance upon an 
affidavit which is the summary of the conversation of a third person and 
which, as to the issues posed by the pleadings, is made not upon the per- 
sonal knowledge of the affiant and therefore does not affirmatively show 
that the affiant is competent to testify as to the matters set forth in the 


affidavit. 


4. Whether in determining whether a country which an alien has 
designated as the place to which he wishes to be deported is “willing to 


(ii) 


accept” such alien into its territory, the District Court may disregard 
evidence which establishes that the so-called "accepting" country is 
receiving such alien solely for the purpose of trans-shipping him to a 
third country, to which he could not deported if removed directly from 
the United States, and that pending such transshipment, the alien will 
be kept in detention. 


JURISDICTIONAL STATEMENT 
STATEMENT OF CASE 

STATEMENT OF POINTS 

STATUTES AND REGULATIONS INVOLVED 
SUMMARY OF ARGUMENT 


ARGUMENT se sea hen acs een rm Seaton ae 


I. The Warrant of Deportation is the Source of Appellee's 
Authority to Deport the Appellant and is Void for Failure 
To State the Country of Deportation . 


. Appellee is Not Entitled to Judgment as a Matter of Law 
On the Issue of His Deportation to The Netherlands . * 


A Genuine Issue of Material Fact is Posed by the Pleadings 
And Precludes the Grant of Summary Judgment . 


. The District Court Erred in Relying Upon a Hearsay Affidavit 


In its Entry of Summary Judgment for Appellee -  - oA 


. Assuming Factual Inferences Most Favorable to the Appellee, 
Deportation of the Appellant to The Nethertn ae Not be. 
Sustained at This Stage 


CONCLUSION .- - ; - 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit ; 


No. 16,193 


TEO CHAI TIAM, 


Appellant, 


ROBERT F. KENNEDY 
Attorney General of the United States, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from summary judgment for the defendant below 
entered on January 17, 1961. The jurisdiction of the District Court was 
invoked under the Declaratory Judgment Act (28 U.S.C. 2201) and the 
Administrative Procedure Act (5 U.S.C. 1009). This Court has juris- 
diction of this appeal under 28 U.S.C. 1291. : 


STATEMENT OF CASE 


Appellant is a native and citizen of China who embarked to the 
United States from Singapore as a crewman aboard a Netherlands’ 
flagship (J.A. 2). He was lawfully admitted at New York as a bona fide 
crewman for a temporary period, but overstayed his leave, and was 
thereafter found deportable upon that ground (J.A. 2). 


He was granted the privilege of departing from the United States 
voluntarily (J.A. 13), and, having designated the Netherlands as the 
country to which he wished to be deported he attempted to effect his 
acceptance by that country (J.A. 8). The Netherlands, however, refused 
to accept him (J.A. 2), and the appellant failed to leave the United States. 


The District Director of the Immigration and Naturalization 
Service thereafter on September 21, 1959, issued a warrant of deportation 
which authorized his agent to take the appellant into custody and deport 
him “pursuant to law” (J.A. 4). No place of deportation was specified on 
the warrant, but the appellant was on that day served with a notice by a 
supervisory deportation officer that his "deportation to the Netherlands 
has been directed" (J.A. 5). Appellant was taken into custody on or about 
May 27, 1960, for the purpose of being deported to the Netherlands. 


In the District Court below, appellant sought a judgment that the 
warrant of deportation issued against him is void and that in any event 
he could not be deported to the Netherlands and requested appropriate 
injunctive relief (Complaint, J.A. 1). He alleged, inter alia, that he had 
not come from the Netherlands, that the Netherlands had not agreed to 
accept him into its territory, that, on the contrary, should he be removed 
to the Netherlands, that he would be detained and excluded from its ter- 
ritory (Complaint, Pars. 8-12, J.A. 2). 


Appellee filed no answer but instead moved in the alternative to 
dismiss or for summary judgment (J.A. 3). In support of his motion for 
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summary judgment appellee filed the “certified administrative record" 
and an affidavit by Raymond S. Kellogg, a Supervisory ae 
Inspector (J.A. 9). 


The "administrative record” contained various materials relied 
upon by the Court below. The first is an ex parte statement that the 
immigration authorities had received "information informally supplied 
by a representative of the Netherlands Consulate General in New York 
that ". . . a Chinese deserter in possession of a Monster Boekje (sea- 
man's book) issued by Netherlands authorities may not return to the 
Netherlands voluntarily either as a passenger at his own expense or as 
a crew member, (but). . . may be returned. . .as@ deportee from 
the United States." (Finding of Fact IV, J.A. 13) (Underlining supplied). 


The second is the seaman's book issued to the appellant and which 
was incorporated in the administrative record during bees accorded 
the appellant (Finding. of Fact V, J.A. 14). 


The third is a letter from the Netherlands Consul General in New 
York, dated March 10, 1960, to the immigration authorities stating that 
he had been "authorized to confirm that (the appellant) will be admitted 
in the Netherlands, if deported from the United States, for eventuai re- 


patriation to Singapore where he signed on". (Finding of Fact ae J.A. 
14) (Underlining supplied). 


Raymond Kellogg's affidavit stated that he had oe 
Netherlands’ Consul, Jack DeLeeuw, in connection with the proceedings 
in the Court below, and set forth a summary of that interview, including, 
inter alia, a representation that Mr. DeLeeuw had declared to him that 
the appellant would be accepted into the Netherlands on a temporary 
basis "which might extend for several weeks" with "freedom of the 
port" until he could arrange transportation to a third country. (Finding 
of Fact VII, J.A. 14; Affidavit, J.A. 9). 
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In response to appellee's motion for summary judgment, appellant 
filed a letter by the Netherlands Consul, Jack DeLeeuw, dated June 13, 
1960, supported by affidavit, which stated that the “sojourn of aliens in 
the Netherlands is under the supervision of the Alien Department of the 
Ministry of Justice so that conditions under which a stay in the Nether- 
lands is granted are not known to me.. 


“From the information on hand it appears that Teo Chai Tiam 
(appellant) will be admitted in Singapore . - -” (JA. 7). 


Appellant opposed the grant of summary judgment to appellee 
upon the grounds that the warrant of deportation was void for failure 
to comply with appellee's regulations, the Statute, and the Constitution, 
that the issue whether the Netherlands is willing to accept the appellant 
into its territory remained an unresolved issue of material fact, and 
that he was entitled to prove his allegation that the Netherlands in fact 
would not accept him into its territory. 


The District Court, nonetheless, entered summary judgment for 
the appellee (J.A. 18). This appeal followed. 


STATEMENT OF POINTS 


1. The District Court erred in granting appellee's motion for 
summary judgment upon the basis of a supporting affidavit which is 
not based upon the personal knowledge of the affiant, in the absence 
of an answer by the appellee denying material allegations by the appel- 
lant, and in the face of a dispute as to material fact. 


2. The District Court erred in ruling that the warrant of deporta- 
tion, upon the basis of which the appellee proposed to deport the appellant, 
is valid although fails to specify the place of deportation. 


3. The District Court erred in ruling that the appellee may deport 
appellant to the Netherlands where it appears that the place to which the 


5 


appellant is actually to be deported is Singapore, without first securing 
the acceptance of the appellant into its territory by the British Govern- 
ment, 


STATUTES AND REGULATIONS INVOLVED 


Section 243 of the Immigration and Nationality Act (8 U.S.C. 1253) 
provides in pertinent part: 


"Sec. 243(a) — The deportation of an alien in the United States 
provided for in this Act. . . shall be directed by the Attorney 
General to a country promptly designated by the alien if that 
country is willing to accept him into its territory... If 
the government of the country designated by the alien fails 
finally to advise the Attorney General within three months 
following the original inquiry whether that government will 
or will not accept such alien into its territory, such designa- 
tion may thereafter be disregarded. Thereupon deportation 
of such alien shall be directed to any country of which the 
alien is a subject national, or citizen if such country is will- 
ing to accept him into its territory. If the government of 
such country fails finally to advise the Attorney General or 
the alien within three months following the date of original 
inquiry, or within such other period as the Attorney General 
shall deem reasonable under the circumstances in a parti- 
cular case, whether that government will or will not accept 
such alien into its territory, then such deportation shall be 
directed by the Attorney General within his discretion and 
without necessarily giving any priority or preference because 
of their order as herein set forth either — 

(1) to the country from which such alien last entered 
the United States; 

(2) to the country in which is located the foreign port 
at which such alien embarked for the United States or for 
foreign contiguous territory; 

(3) to the country in which he was born; 

(4) to the country in which the place of his birth is 
situated at the time he is ordered deported; 

(5) to any country in which he resided prior to enter- 
ing the country from which he entered the United States; 

(6) to the country which had sovereignty over the. 
birthplace of the alien at the time of his birth; or 

(7) if deportation to any of the foregoing places or 
countries is impracticable, inadvisable, or impossible, | 
then to any country which is willing to accept such alien 
into its territory.” 
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Rule 56 of the Federal Rules of Civil Procedure provides at 
pertinent part (28 U.S.C. 5176-7): 


(c) . . . The judgment sought shall be rendered forth- 
with if the pleadings, deposition and admissions on file, 
together with the affidavits, if any, show that there is 
no genuine issue as to any material fact and that the 
moving party is entitled to judgment as a matter of law. 


(e) Supporting and opposing affidavits shall be made on 
personal knowledge, shall set forth such facts as would 
be admissible in evidence, and shall show affirmatively 
that the affiant is competent to testify to the matters 
stated therein... 


SUMMARY OF ARGUMENT 


The District Court erred in granting summary judgment for appellee 
because as a matter of law the warrant issued for appellant's deportation 
is void and because there remains an unresolved issue as to material fact 
as to the question whether the country to which the appellee seeks to de- 
port the appellant, the Netherlands, is willing to accept him into its ter- 
ritory. 


The warrant of deportation under which the appellee seeks to act 
fails to specify the country of deportation. This is in violation of the 
appellee’s regulations, the statute, and long-settled judicial requirements. 
The defect in the warrant is not remedied by notice of the country of 
deportation by other means inasmuch as (1) on the record here, the re- 
quired determination of the place of deportation has not been made by 
the designated officer and (2) the warrant must be sufficient on its face 
to vest jurisdiction in the deporting officer to deport an alien from the 
United States. 


Appellant's complaint alleged that the Netherlands is unwilling to 
accept him into its territory. With no answer filed in denial the District 
Court nonetheless resolved in appellee's favor the inferences to be drawn 
from ex parte proofs which he submitted to the Court. Each document in 
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substance indicated that the appellant would be "admitted" to the Nether- 
lands temporarily but would as soon as possible be removed either to 
Singapore or to another country. A pertinent letter and an affidavit 
which tended to show that appellant would not be "admitted to the 
Netherlands," were considered by the Court but given no weight, let 
alone benefit of the doubt. The grant of summary judgment below on 

the record and the state of the pleadings is in conflict with the ~equire- 
ments of Federal Rule of Civil Procedure 56(c) that all inferences of 
fact be drawn against the movants. 


Moreover, one of the affidavits upon which District Court relied 
is made not upon personal knowledge but is a summary of the conversa- 
tion of a third person and therefore did not affirmatively show that the 
affiant was competent to testify as to the matters set forth in the affi- 
davit. Reliance upon this affidavit vitiates the summary judgment inas- 
much as its use is precluded by Federal Rule of Civil Procedure 56(e). 


Finally, the District Court erred in ruling here, in effect, that it 
is immaterial that an "accepting" country may choose to detain an alien 
it has accepted and to transship him to a third country. The deportation 
of the appellant arises from the first clause in 8 U.S.C. 1253(a), under 
which the alien may designate the country to which he is to be deported. 
Appellant designated the Netherlands. The purpose of the statute, and 
of such designation, is to give to the alien the first choice of determining 
where he shall go, subject to certain conditions not relevant here. The 
construction urged by the appellee and adopted by the Court below, would 
defeat this purpose for it would permit the appellant to be deported to the 
Netherlands only momentarily, thence to Singapore. 


Singapore is not the place the appellant has designated, nor can it 
be the second choice for the appellee. The statutory scheme requires 
that the next priority be given to China, and only after refusal there, to 
Singapore, and then only if that colony be regarded as a country within 
the meaning of the statute, and, what it has not done, has expressed its 
willingness to accept the appellant into its territory. 


ARGUMENT 
I 


THE WARRANT OF DEPORTATION IS THE SOURCE OF APPELLEE'S 
AUTHORITY TO DEPORT THE APPELLANT ANDIS VOID FOR FAIL- 
URE TO STATE THE COUNTRY OF DEPORTATION 

This issue has been briefed in Ying v. Kennedy, No. 15,696, in this 
Court (decision pending). See Appellants' Brief, pp. 6-16, and Reply Brief, 
pp. 1-14. In those briefs, it has been shown that the designation of the 
place of deportation on the warrant has been required judicially as an 
element of due process at least since 1912, that this practice has been 
approved by Congress and was accepted administratively by the Immigra- 
tion and Naturalization Service in its enforcement of the deportation 
statutes, including the present statutory provision which was first 
enacted in the Internal Security Act of 1950, 64 Stat. 987, 1010 (8 U.S.C. 
Supp. V. 156(a). 


The briefs in Ying have also shown that other means for notifying 
an alien of his place of deportation do not satisfy the requirement that 
the warrant itself specify the country. The argument in Ying is rein- 
forced by the record here. There is no showing, as the pertinent regula- 
tion (8 C.F.R. 243.1(b)) requires, that the District Director had "desig- 
nated the country to which" the appellant shall be deported. In the absence 
of such a designation by the District Director, regardless of "notice" by 
other deportation officers (J.A. 4), appellant's deportation is in violation 
of the express requirement of the regulation. 


The argument set forth in the Ying briefs as to the present issue 
is applicable here and is incorporated by reference in this brief. 


z | 


APPELLEE 1S NOT ENTITLED TO JUDGMENT AS A MATTER OF LAW 
ON THE ISSUE OF HIS DEPORTATION TO THE NETHERLANDS 

Section 243(a) of the Immigration and Nationality Act establishes 
the order of countries to which the Attorney General may deport aliens 
who are subject to deportation. He must first deport the alien to a 
country which the alien designates; thereupon to the country of which 
the alien is a subject national, or citizen, and then, but only then, to 
various other alternative countries without priority or preference. 
8 U.S.C. 1253(a). See also United States ex rel. Moon v. Shaug' hnessy, 
218 F.2d 316, 319 (2nd Cir.) and ers v. Cheng Fu Sheng, 108 U.S. 
App. D.C., 280 F.2d 663, fn. 3; Marcello v. Brownell, No. 12, 838, C.A. 
D.C. (Sept. 12, 1955). 


Pursuant to the statute, appellant had himself Saiccaten the 
Netherlands as the country to which he wished to be deported. The 
Attorney General is required to honor that designation, subject to cer-- 
tain conditions not applicable here, but only if the Netherlands has ex- 
pressed its willingness to accept that appellant into its territory. He 
may not deport the appellant to the Netherlands absent that acceptance. 
Luv. Regers, 164 F.Supp. 320, affirmed sub nom. Rogers v. = 104 
U.S. App. D.C. 374, 262 F.2d 471. 


Clearly, appellee is not entitled to judgment as a oo of law 
in the face of an allegation that the Netherlands is not willing to accept 
appellant into its territory. 


The question, then, is whether there is a genuine issue of fact 
as to the Netherland's acceptance of the appellant. 
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m 


A GENUINE ISSUE OF MATERIAL FACT IS POSED BY THE PLEAD- 

INGS AND PRECLUDES THE GRANT OF SUMMARY JUDGMENT 

Appellant alleged in his complaint that he is a native and citizen 
of China, that he had embarked for the United States from Singapore, 
that he did not last enter the United States from the Netherlands, that the 
Netherlands has not agreed to accept him into its territory and that 
representatives of its government had advised him that if deported there, 
he would be detained and excluded from its territory. Complaint, Pars. 
3, 8, 10, 11, 12 (J.A. 2). 


No answer was filed by appellee. Instead, with his motion to dis- 
miss or for summary judgment, appellee lodged with the District Court 
the administrative hearings which culminated in the appellant's order 
of deportation, and certain ex parte materials which were obtained by 
immigration authorities apart from the deportation hearing procedure. 
The record of the administrative hearing establishes that the appellant 
entered the United States upon a Netherlands seaman's book as a crew- 
man on 2 Netherlands flagship, and that the appellant designated the 
Netherlands as the country to which he wished to be deported (Administra~ 
tive Hearings, J.A. 13, 14). 


No evidence was adduced in the administrative hearing to establish 
whether the Netherlands is willing to accept the appellant into its terri- 
tory.* 

The information regarding the Netherlands’ willingness to accept 
appellant into its territory was derived from two ex parte communications 
introduced by the appellee below. 


"Information informally supplied by representative of the Netherlands Consulate 
General" to immigration authorities was incorporated in the record to the effect that 
a "Chinese deserter in possession of a (Netherlands seaman's book . . . may be re- 
turned (to the Netherlands) as a deportee from the United States" (Administrative 
hearings, pp- , J.-A. 18). The information, however, does not relate specifically 
to appellant and is not applicable to him because it is undisputed that he had not been 
in the Netherlands and so could not be returned there. 
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The first is a letter from the Netherlands Consul General in New 
York, dated March 10, 1960, which stated that the appellant "will be 
admitted in the Netherlands, if deported from the United States for 
eventual repatriation to Singapore where he signed on" (J.A. 6). 


The second is an affidavit by Raymond S. Kellogg, a supervisory 
immigrant inspector for the appellee, who stated that he interviewed 
Jack DeLeeuw, the Netherlands' Consul. The affidavit contains Mr. 
Kellogg's summary of various statements said to have been made to 
him by the Netherlands’ Consul, including a representation that the 
appellant would be admitted to the Netherlands on a "temporary admis- 
sion basis . . . for the purpose of permitting him time to arrange his 
transportation to a third country . . . (and) that the period of admission 
might extend for several weeks. . ." (J.A. 10). 


In response to these ex parte materials, appellant lodged with 
the Court below a letter from Mr. DeLeeuw which stated that the 


"| | , sojourn of aliens in the Netherlands is under the 
supervision of the Alien Department of the Ministry of 
Justice so that conditions under which a stay in the Nether- 
lands is granted are not known to me. 


"From the information on hand, it appears that Teo Chai 
Tiam (the appellant) will be admitted in Singapore. . . my 
(J.A. 7). 


In addition, appellant filed an affidavit by Horace Mah, a law 
assistant to appellant's counsel, which states that Mr. Mah had inter- 
viewed Mr. DeLeeuw and the Chancellor of the Netherlands Consulate, 
Mr. Gomez, and was advised that appellant would not be permitted to 
stay permanently or temporarily in the Netherlands, and "would most 
likely be detained until transportation to the country from which he came 
to (sic) Holland could be found . . ." (J.A. 8). | 


In the state of the record below, it seems plain that it was error 
to deprive the appellant of his right to prove his allegation that the 
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Netherlands would not accept him into its territory. ” 


It has long since been settled that the proper application. of Rule 
56(c) of the Federal Rules of Civil Procedure requires that summary 
judgment be granted only with great caution and that all inferences of 
fact from the proofs available be drawn against the movant for summary 
judgment. See Dewey v. Clark, 86 U.S. App. D.C. 137, 180 F.2d 766 (and 
cases collected); Roumel v. Bernstein, 100 U.S. App. D.C. 226, 243 F.2d 
647; and Evers v. Buxbaum, 102 U.S. App. D.C.,253 F.2d 357. See also 
Kennedy v. Mason, 334 U.S. 249 and Sartor v. Arkansas Natural Gas 
Corp., 321 U.S. 620. 


The court below, in utter disregard of the rule, assumed, upon the 
basis of the appellee's ex parte materials, that the appellant could not 
prove his allegation that the Netherlands would not accept him into its 
territory, and resolved all of the inferences to be drawn from those 
materials against the appellant. See the Findings of Fact and Conclusions 
of Law entered below, VII and VIII (J.A. 15), in which the District Court 
chose to accept as dispositive of the complaint the movant's proofs (set 
forth in Findings of Fact IV, VI, and VIII) but chose not to accept the 
appellant's proofs (Finding of Fact VII) (J.A. 15). 


The error of the District Court is compounded by the ambiguous 
nature of the "proofs" offered by the appellee below. As has been ob- 
served earlier, the "information informally supplied” by the Netherlands 
Consulate General that deserting Chinese seamen in possession of Nether- 


2 That the conflict as to whether the Netherlands will accept appellant into its 
territory remains unresolved despite the continuing flow of communications appears 
from the materials lodged with this Court since the appeal has been docketed. The 
First Secretary of the Netherlands Embassy, letter dated February 16, 1961, ad- 
vised counsel that appellant will not be permitted to stay in the Netherlands in the 
event of deportation there, but would have to "continue his journey without delay 
to the country of origin, i.e., Singapore" and that 'In the case delay occurs. - . 
he will be detained until his departure". The Note of the Netherlands Ambassador 
to the Secretary of State, March 10, 1961, while stating that appellant will be 
accepted into the Netherlands, declared that "thereafter he will be subject to 
Netherlands law". This could well mean, of course, that under such law, appellant 
would be required to continue his journey without delay to Singapore and be subject, 
in the event of delay, to detention. 
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lands seaman's books may be returned to the Netherlands (relied upon 
in Finding of Fact IV) (J.A. 13), has not been shown to pertain to appellant 
who has not been in the Netherlands. 


Both the Consul General's letter of March 10, 1960, and Raymond 
Kellogg's affidavit indicate that the appellant is not being admitted into 
the Netherlands except for the purpose of arranging his transshipment 
to Singapore or to still another country (J.A. 6, 9). 


In these circumstances, appellant is clearly entitled to prove his 
allegation that the Netherlands, in fact, is not willing to accept him into 
its territory. 


His right to establish his proof is underscored by the fact that his 
deportation to the Netherlands is authorized at this stage under 8 U.S.C. 
1253(a) solely because he had himself designated that country as the 
place of his deportation. If his deportation is actually to be effected 
to Singapore, with the Netherlands serving merely as the transshipment 
point, then appellant is not being deported to the place which he has desig- 
nated. See infra at pp. 14-16. 


Here the appellee’s own materials indicate that Singapore is the 
ultimate place of deportation. If this is so, this is an improper place 
of deportation for at least three reasons. First, it is not the country 
which the appellant has designated. Second, if the country which the appel- 
lant has designated, the Netherlands, chooses not to accept him, the 
Attorney General must effect deportation next to the country of which 
appellant is a subject, national, or citizen, namely, China. Third, it is 
only after that country fails to accept the appellant that Singapore may 
be the place of deportation provided, however, that Singapore is a country, 
(cf. Ying v. Kennedy, No. 15,696 in this Court), and that it is willing to 
accept appellant into its territory. 


Especially here, where the inferences to be drawn from the appel- 
lee's proofs support appellant's allegations, is it error for the g 


District Court to enter a summary judgment for appellee. 
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IV 


THE DISTRICT COURT ERRED IN RELYING UPON A HEARSAY AFFIDAVIT 
IN ITS ENTRY OF SUMMARY JUDGMENT FOR APPELLEE 


The District Court entered-summary. judgment upon the basis of 
findings of facts (J.A. 18), including, inter alia, Finding of Fact VII 
(J.A. 15, 16) which recited, in summary, an affidavit of Raymond Kellogg 
(J.A. 9, 10). The affidavit sets forth Mr. Kellogg's version of a conver- 
sation he had with Netherlands Consul, Jack DeLeeuw, regarding the issue 
whether the Netherlands would accept the appellant into its territory. 


The question whether the Netherlands is willing to accept the 
appellant as a deportee admittedly is not within the "personal knowledge” 
(F.R.C.P. 56(e) ) of the affiant. It was because he had no personal knowl- 
edge of the matter that he sought information from the Netherlands 
Consul. The affiant was thus not "competent to testify to the matters 
stated in the affidavit" which to him were hearsay. 


The District Court's reliance upon Raymond Kellogg's affidavit 
is in violation of the explicit provisions of Rule 56(e) of the Federal 
Rules of Civil Procedure. See Automatic R. Mfg. Co. v. Hazeltine 
Research, Inc., 339 U.S. 827, 831; American Securit Co.. v. Hamilton 
Glass Co., 254 F.2d 889, 893.5, (C.A. 7) and Jameson v. Jameson, 85 U.S. 
App. D.C. 176, 176 F.2d 58. 


Vv 


ASSUMING FACTUAL INFERENCES MOST FAVORABLE TO THE 
APPELLEE, DEPORTATION OF THE APPELLANT TO THE NETHER- 
LANDS MAY NOT BE SUSTAINED AT THIS STAGE 
The District Court held, in effect, that even if the Netherlands 
transsbips the appellant to Singapore and places him in detention pending 
such removal, as long as it "accepts" appellant into its territory even if 
temporarily, its conduct "is of no consequence under the deportation 


15 


statute'(See Conclusion of Law I (J.A. 16, 17), citing United States ex rel. 
Eng. v. Murff, 165 F.Supp. 633 (8.D. N.Y.), aff'd, sub. nom. United States 
ex rel. Eng. v. Esperdy, 266 F.2d 957 (2nd Cir.); Tay v- Esperdy, 60 Civ. 
340, United States District Court, S.D. N.Y. and Ling v. Murff, United 
States District Court, S.D. N.Y. (January 2, 1959). 


Reliance upon these decisions is misplaced for they are inapposite 
to the issue here. In none of these cases was the court concerned with 
the country which the alien had designated. In Eng, the alien was being 
deported to the Netherlands under 8 U.S.C. 1253(a) (1), (2), or (7), after 
an unsuccessful attempt had first been made for his acceptance by Singa- 
pore, which he had designated, and after the Attorney General had with- 
held his deportation, at his request, to China, the country of his citizen- 
ship, 165 F.Supp. at 633. 


Tay had made no designation. The Immigration Service, in con- 
formity with the order set forth in 8 U.S.C. 1253(a), then sought his 
acceptance by the Republic of China, the country of his citizenship. 


When that government refused to accept him, resort was had to 8 U.S.C. 
1253 (a) (7). op. cit. 


Similarly, the alien in Ling did not designate a country. He was, 
therefore, ordered deported to the Netherlands pursuant to 8 U.S.C. 1253 
(a) (1), (2), and (7). op. cit. 


Whatever the term "willing to accept such alien into its territory" 
may mean for the purpose of 8 U.S.C. 1253(a) (1), (2), or (7), it would 


make a mockery of an alien's right to designate the country to which he 
wishes to be deported, if it were to permit, as appellee would have it 

here, an alien to be accepted by the country of his choice only momentarily, 
then to allow his reshipment to a third country as the se place of 
deportation. 


Manifestly, the right of the alien to designate the country to which 
he is to be deported, given, as it is, priority over all other possible places 
of deportation, is intended to benefit the alien who seeks to establish 
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residence in a place other than the remaining countries set forth in 
8 U.S.C. 1253(a).. See H. Rep. 1192, 81st Cong. 1st Sess., reporting 
H.R. 10, (Sec. 23, Internal Security Act of 1950, 64 Stat. 987, 1010, 
8 U.S.C. Supp. V 156(a), which states: (p. 5) 

“The bill thus permits the alien in the first instance to 

name a single country to which he wishes to be deported, 

and if that country is willing to accept him, his wish will 

be granted." 

Obviously, the wish of the deported alien is for more than a way- 
station en route to a third country which is to receive him permanently. 
The construction which appellee urges here transparently would defeat 
the purpose of this statutory provision. 


’ It is axiomatic, of course, that the construction of statutory language 
should facilitate the intendment of the legislation. Armstrong v. NuEnamel 
Corp., 305 U.S. 315, 333; United States v. American Trucking Association, 

310 U.S. 534, 543. While United States ex rel. Eng v. Esperdy, 266 F.2d 

957, may serve the purpose of the 8 U.S.C. 1253(a),(1), (2) and(7), the:stabutory -- 
purpose there is plainly not the statutory purpose here. The conclusions 

of law which the District Court entered were therefore founded upon an 
inapposite construction of the statute and are error. 


CONCLUSION 


For the reasons set forth, the decision below should be reversed. 


Respectfully submitted, 


JACK WASSERMAN 
DAVID CARLINER 


902 Warner Building 
Washington 4, D. C. 


Attorneys for Appellant 


SAMUEL BERNSTEIN 
WASSERMAN and CARLINER 


Of Counsel 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


TEO CHAI TIAM 
15 Doyers Street 
New York, New York, 


Plaintiff, 
v. s Civil Action No. 1693-'60 


WILLIAM P. ROGERS, 
Attorney General of the 
United States 


Defendant 


RELEVANT DOCKET ENTRIES 
Proceedings 
Complaint filed. 


Summons and complaint issued. 


Motion to Dismiss and Alternative Motion for Summary 
Judgment 


Findings of Fact and Conclusions of Law 
Judgment 

Notice of Appeal 

Order Transmitting Original Record 


[Filed June 3, 1960} 


COMPLAINT 
(Declaratory Judgment Action - Review of Warrant of Deportation) 
Plaintiff, by his attorneys, respectfully alleges: 
1. This is an action for declaratory judgment under the Declara- 
tory Judgment Act (28 U.S.C. 2201) and for review under the Adminis- 
trative Procedure Act (5 U.S.C. 1001, et seq.). 
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2. Defendant is the Attorney General of the United States and is 
charged with the statutory duty to determine the countries to which 
aliens shall be deported. 

3. Plaintiff is a native and citizen of China. 

4. Plaintiff was admitted to the United States lawfully as a bona- 
fide crewman and an order of deportation has been entered against him 
upor the ground that he has overstayed his leave to remain in the United 
States. 

5. Defendant has issued a warrant of deportation which fails to 
state the country to which plaintiff is to be deported, but which provides 
merely that plaintiff is to be deported "pursuant to law". 

6. The aforesaid warrant of deportation is contrary to regulations 
adopted by the defendant in 8 Code of Federal Regulations 243(a) and of 
the Immigration and Natiorality Act and of the Fifth Amendment of the 
United States Constitution. 

7. The defendant has advised plaintiff that he will be deported to 
the Netherlands. 

8. Plaintiff signed on as a crewman and embarked for the United 
States from Singapore in 1957 and entered the United States as a crew- 
man on August 9, 1958. 

9. Before coming to the United States, plaintiff's vessel visited 
Indonesia and Australia. 

10. The Netherlands is not the country from which plaintiff last 
entered the United States nor the country in which is located the port at 
whick he embarked for the United States. 

11. The Netherlands has not agreed to accept plaintiff into its terri- 
tory nor has it issued any travel document for him. 

12. Representatives of the Netherlands Government have advised 
plaintiff's attorneys that plaintiff: 

(a) Will not be accepted for permanent residence into 
its territory. 

(b) Will'not be accepted for temporary residence in 
view of the absence of family ties in that country. 
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(c) Will be detained and excluded from its territory. 

13. Defendant is threatening to deport plaintiff to the Netherlands 
and unless restrained will effectuate deportation to that country. 

14. That the order directing plaintiff's deportation to the Nether- 
lands is contrary to the Immigration and Nationality Act and contrary 
to law. | 

WHEREFORE, plaintiff prays for judgment: | 

(a) Declaring that the warrant of deportation issued against 
plaintiff is null and void. 

(b) Declaring that the order directing plaintiff's deportation to 
the Netherlands is contrary to law. | 

(c) Restraining defendant from deporting plaintiff to the Nether- 
lands. 

(d) For such other and further relief as may be ee 

/s/ Jack Wasserman | 
/s/ David Carliner 


Attorneys for Plaintiff 
902 Warner Building 
Washington 4, D.C. 


SAMUEL BERNSTEIN, ESQUIRE 
Of Counsel 


[Filed Nov. 8, 1960] 


DEFENDANT'S MOTION TO DISMISS AND __ 
ALTERNATIVE MOTION FOR SUMMARY JUDGMENT 

Comes now the defendant by and through his attorney, the United 
States Attorney, and respectfully moves the Court to dismiss the com- 
plaint for failure to state a claim upon which relief may be granted, and 
in the alternative to grant summary judgment in his favor on the ground 
that there is no genuine issue as to any material fact and defendant is 
entitled to judgment as a matter of law. 

Incorporated herein and made a part hereof by reference is the 
certified administrative record relating to the plaintiff, bearing 
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Immigration and Naturalization file No. A11539952, and marked (for 
identification purposes only) as defendant's Exhibit "A". Also incorpo- 
rated herein and made a part hereof by attachment is an affidavit exe- 
cuted on October 27, 1960 by Raymond S. Kellogg, Supervisory Immi- 
grant Inspector, New York Office, Immigration and Naturalization 
Service, and marked as defendant's Exhibit 'B". 

In support of the Motion for Summary Judgment, defendant here- 
with submits the required Statement of Material Facts and Memorandum 
of Points and Authorities. 


/s/ Oliver Gasch 
United States Attorney 


s * * 


WARRANT OF DEPORTATION 


No. All 539 952 
To any Officer or Employee of the United States Immigration and 


Naturalization Service. 

WHEREAS, after due hearing before an authorized officer of the 
United States Immigration and Naturalization Service, and upon the basis 
thereof, an order has been duly made that the alien TEO CHAI TIAM 
who entered the United States at New York, New York ex ss "J. V. 
Oldenbarnevelt" on the 9th day of August, 1958, is subject to deportation 
under the following provisions of the laws of the United States, to wit: 

Section 241(a)(2) of the Immigration and Nationality Act, in 

that, after admission as a nonimmigrant under Sec. 101(a)(15) 

of said act you have remained in the United States for a longer 

time than permitted. 

I, the undersigned officer of the United States, by virtue of the 
power and authority vested in the Attorney General under the laws of the 
United States and by his direction, do hereby command you to take into 
custody and deport the said alien pursuant to law, at the expense of the 
transportation company which brought him to the United States, if 
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practicable, otherwise at the expenses of the appropriation "Salaries 
and Expenses, Immigration and Naturalization Service, 1960" including 
the expenses of an attendant, if necessary. If deported at the expenses 
of the transportation company, the expenses incident to placing the alien 


on board vessel, including the services of an attendant, if necessary, are 


authorized payable from the appropriation "Salaries and Expenses, Im- 
migration and Naturalization Service, 1960". | 

For so doing this shall be your sufficient warrant. 

Witness my hand and seai this 21st day of eames 1959 

At New York, N.Y. 


P. A. ESPERDY 
District Director 
New York District 


By: /s/ CORNELIUS J. LEARY 
Assistant District Director for SE 


HSK/vat 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
70 Columbus Avenue, New York 23, New York 


NOTICE TO ALIEN OF COUNTRY TO WHICH HIS DEPORTATION HAS 
BEEN DIRECTED AND PENALTY FOR REENTRY WITHOUT 
PERMISSION 


Mr. Teo Chai Tiam File No.: Aut 539 952 
15 Doyers Street Date : Sept. 21, 1959 
New York, New York : 


Dear Sir: 

Pursuant to the order of deportation in your case and Section 243 
of the Immigration and Nationality Act, your deportation to THE NETHER- 
LANDS has been directed. You should arrange your per sonal affairs 
accordingly. 

After deportation, unless the Attorney General has ee con- 
sented to your reapplying for admission, if you enter, attempt to enter, 
or are at any time found in the United States, you will be guilty of a felony, 
and, upon conviction thereof, be punished by imprisonment of not more 
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than two years, or by a fine of not more than $1,000, or both. 
Very truly yours, 
/s/ JOS. C. DERNETZ 
Supervisory Deportation Officer 


cc: Samuel Bernstein, Esq. 
20 East 46th Street 
New York 17, New York 


CONSULAAT-GENERAAL DER NEDERLANDEN 
Netherlands Consulate General 


secre 10 Rockefeller Plaza 
No. 1117 New York 20, N.Y. 


New York, March 10, 1960 


Teo Chai Tiem 
File All 539 952 Dep. 
Gentlemen: 

From a Dutch seaman's book submitted by your Service, it 
appears that the Chinese national Teo Chai Tiem, born in Hockin in 
the year 1934, was a seaman on the s/s "Johan van Oldenbarnevelt" 
of the Nederland Line until October 8, 1958, on which date he deserted 
in New York. 

I have been authorized to confirm that Mr. Teo will be admitted 
in the Netherlands, if deported from the United States, for eventual 


repatriation to Singapore where he signed on. 
Sincerely yours, 


[ Signature] 


United States Department of Justice 
Immigration and Naturalization Service 
20 West Broadway 

New York, N. Y. 
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CONSULAAT-GENERAL DER NEDERLANDEN | 
Netherlands Consulate General 


10 Rockefeller Plaza, New York 20, N.Y. 
Tel: Circle 6-1433 
* * * 


No. 2700 New York, June 13, 1960 
Teo Chai Tiam 


Dear Sir: 

In reply to your letter of June 9, please be advised that sojourn of 
aliens in the Netherlands is under the supervision of the Alien Depart- 
ment of the Ministry of Justice so that the conditions under which a 
stay in the Netherlands is granted are not known to me. 

From the information on hand it appears that Teo Chai Tiam will 
be admitted in Singapore. In any event, no Chinese seamen are engaged 
in the Chinese People's Republic and none are being sent there. 

Sincerely yours, 


/s/ J. de Leeuw, Consul 


Mr. Samuel Bernstein 
Attorney at Law 

20 East 46th Street 
New York 17, N. Y. 


STATE OF NEW YORK  ) 


COUNTY OF NEW YORK ) SS: Re: TEO CHAI TIAM 


File No.A11 539 952 


HORACE MAH being duly sworn, deposes and says: 

I am a law assistant in the office of SAMUEL BERNSTEIN East 
46th Street, Borough of Manhattan, City and State of New York. 

Pursuant to Mr. Bernstein's request I appeared at the office of 
The Netherlands Consulate General on June 1st, 1960 and spoke to 
Mr. Gomez, the Chancellor of the Consulate. 
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I informed him that Mr. Bernstein was interested in the case 
of TEO CHAI TIAM, a native and citizen of China who was born on February 
10th, 1934 in Fukien, China and who last entered the United States on 
August 9th, 1958 at the port of New York, N. Y. 

I further informed him that TIAM had never been a citizen, 
subject or national of The Netherlands nor had he acquired any immigra- 
tion status or right to remain in that country. 

I further asked Mr. Gomez the following questions: 

1. Would Tiam be permitted to stay permanently in The Nether- 

lands? 

2. Would Tiam be permitted to stay temporarily although he had 

no relatives in The Netherlands? 

3. Asa deserting seaman would Tiam be detained in The Nether- 

lands; would he be permitted to reship? 

4. Asa deserting seaman what punishment would be imposed on 

Tiam? 

Mr. Gomez answered as follows: 

Empbhatically "NO" to the first two questions. As to the third 
question he answered that TIAM would most likely be detained until other 
transportation to the country from which he came to Holland could be 
found and that 2s a general rule a person who deserted from a Dutch ship 
would not be allowed to ship again. 

I appeared again at the office of The Netherlands Consulate on 
June 2nd and this time spoke to Mr. Leeuw, an official of The Netherlands 
Consulate. I again repeated the questions presented to Mr. Gomez 
and his answers were the same. 

/s/ Horace H. Mah 


[JURAT dated June 10, 1960] 


Exhibit B to Motion 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) ™: 


RAYMOND S. KELLOGG, Supervisory Immigrant Inspector, 

United States Immigration and Naturalization Service, being duly sworn 
deposes and says: 

THAT I am a Supervisory Immigrant Inspector employed by the 
United States Immigration Service, in the Deportation Branch at New 
York, New York. 

THAT I was appointed by Cornelius J. Leary, Assistant District 
Director for Deportation to interview a representative of the Netherlands 
Consul General relative to the matter of Teo Chai Tiam v. William P. 
Rogers - Civil Action No.1693-60; United States District Court for the 
District of Columbia. This interview came about in compliance with a 
request by L. Paul Winings, General Counsel, Immigration and Naturali- 
zation Service, Washington, D. C., that the Netherlands Consul General 
be questioned relative to the extent of acceptance into its territory which 
the Netherlands will accord to the alien upon his deportation there by 
this Service. 

THE Netherlands Consul General designated Consul Jack De Leeuw 
as his representative to answer any questions the Immigration and 
Naturalization Service might have relative to the procedure involved in 
deporting the subject, Teo Chai Tiam, to the Netherlands. | 

THAT on October 24, 1960 Mr. De Leeuw was interviewed by me 
at his office in the Netherlands Consulate at 10 Rockefeller Plaza, New 
York, New York. Mr. De Leeuw stated that his country was prepared 
to accept into its territory Teo Chai Tiam or any other Asiatic deportee 
from the United States who had arrived in the United States as a crew- 
member of a Dutch vessel and was in possession of a Monsterbockje. 

THAT he further stated that the extent to which the Netherlands 
would accept Teo Chai Tiam or any other Asiatic crewman deportee 
would be on a temporary admission basis. 
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THAT this temporary admission was further defined as meaning 
an admission that would serve the purpose of permitting the crewman 
time in which to arrange for his transportation to a third country either 
as a crewmember or as a passenger on a vessel. He described an 
alien deportee of this type as being inspected, upon his arrival in the 
Netherlands by 2 member of the Chief of Alien Police and further that 
Teo Chai Tiam or any other such alien would not be detained or excluded 
but permitted freedom of the port, including the permission to stay in 
the Chinese Community of that port. 

THAT during the period of admission, which might extend for 
several weeks, Teo Chai Tiam or any other deportee would be required 
to make regular reports to the Chief of Alien Police at stated intervals. 

THAT Mr. De Leeuw stated he had never informed the Counsel of 
Teo Chai Tiam or any other alien under deportation proceedings by the 
Immigration and Naturalization Service that such alien, if deported to 
the Netherlands, would be excluded and detained. 

THAT he concluded by stating that under no circumstances would 
any person deported to the Netherlands be, in turn, deported by his 


government to any country dominated by 2 Communist form of government. 
/s/ Raymond S. Kellogg 


[JURAT dated Oct. 27, 1960] 


[Filed Dec. 3, 1960] 
AFFIDAVIT 


JACK WASSERMAN, being duly sworn on oath according to law, 
deposes and says: 

1. That he is counsel for the plaintiff herein. 

2. That the attached letter dated June 13, 1960, from Mr. J. de 
Leeuw, Consul of the Consulate General of the Netherlands at New York, 
New York, relates to Teo Chai Tiam, plaintiff herein. 

3. That the attached copy of a letter dated November 23, 1960, 
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addressed to the Alien Department, Ministry of Justice, Amsterdam, 
Netherlands, is a copy of an original letter mailed, postage prepaid, by 
the affiant to that office on said date. 

/s/ Jack Wasserman 
[JURAT dated Dec. 2, 1960] 


[Filed Dec. 3, 1960] 
November 23, 1960 


Alien Department 
Ministry of Justice 
Amsterdam, Netherlands 


Re: Teo Chai Tiam 


Gentlemen: 

I represent Teo Chai Tiam, a native and citizen of China, who was 
born in Fukien, China, on February 10, 1934. 

He was a seaman on the "S.S. Johan van Oldenbarnevelt" of the 


Netherlands Line from 1957 to 1958, having signed on as a crewman at 
Singapore. At no time did he ever have permanent residence in the 
Netherlands. He is presently a citizen of China. 

He is under deportation proceedings by the United States govern- 
ment, having overstayed his leave in the United States. The Consulate 
General of the Netherlands in New York City has advised that he will be 
returned to the Netherlands for eventual repatriation to Singapore and 
that the terms of any sojourn he may spend as a deportee in the Nether- 
lands is under the supervision of your Department. 

I have inquired and have been advised by the British Visa Office 
in New York City that Teo Chai Tiam would not be admissible to Singa- 
pore as a deportee or repatriate. A photostatic copy of this is attached. 

In view of the foregoing, I would like to be advised of the following: 

1. Would the subject be permitted to stay permanently in the 

Netherlands ? 
Would he be permitted to stay temporarily even though he 
has no relatives in the Netherlands? 
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As a deported seaman would he be detained in the 
Netherlands ? 
Would he be permitted to reship? 
Would he be detained upon arrival in the Netherlands or 
would any other sanctions or punishment be imposed 
upon him ? 

I would appreciate the favor of a reply. 

Very truly yours, 


JACK WASSERMAN 


[Filed Jan. 17, 1961] 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause having come before the Court on defendant's motion to 

dismiss and alternative motion for summary judgment, and plaintiff's 
opposition thereto; the Court having reviewed and considered the entire 

matter, including the certified administrative record and supplementary 
material on file, and having heard the arguments and considered the 
memoranda of counsel; and the Court, being fully advised in the premises, 
having heretofore entered an order directing that defendant's motion for 
summary judgment be granted, 

The Court now makes the following Findings of Fact and Conclu- 
sions of Law: 

I 

Plaintiff is 2 male alien, a native and national of China. He entered 
the United States at the Port of New York on August 9, 1958 as a crewman 
aboard a Netherlands vessel, the S/S JN. Oldenbarnevelt. And he was 
then admitted for the period of time his vessel was to remain in port, but 
not to exceed 29 days. 

0 

In connection with his securing this temporary admission to the 

United States as a crewman, plaintiff proffered a Netherlands seaman's 
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book and thus represented in effect that such seaman's book was valid 
to secure his return to Netherlands territory. The Immigration author- 
ities acted in reliance on that representation in granting plaintiff tem- 
porary admission as a crewman. | 

nH ‘ 

Plaintiff failed to depart with his vessel as required by law. He 
thereupon came to be illegally in the United States and subject to de- 
portation under the immigration law. Deportation proceedings were 

thereafter conducted in his case. At his deportation hearing, plaintiff 
applied for and was granted voluntary departure without expense to the 
Government; but the grant provided in the alternative that if he failed to 
depart voluntarily he would be deported. When he failed to depart volun- 
tarily by September 10, 1959 (the date on which he was required to effect 
his voluntary departure from the United States), a final deportation order 
vested. A Warrant of Deportation was issued in his case on September 
21, 1959. It specified that plaintiff should be deported "pursuant to law." 
Vv 

At his deportation hearing plaintiff designated Holland as the 
country to which his deportation (if ordered) should be directed. In ac- 
cordance with this designation by the plaintiff, a form notice was sent 
to him on September 21, 1959 (pursuant to the established administrative 
procedure) which informed him that he was to be deported to the Nether- 
lands. The notification to plaintiff that he was to be deported to the 
Netherlands followed upon the Immigration authorities' receipt of in- 
formation informally supplied by a representative of the Netherlands 
Consulate General in New York that: 7 

. A Chinese deserter in possession of a [Netherlands seaman's 
book designated as a] Monster boekje, issued by Netherlands 
authorities, may not return to the Netherlands voluntarily — either 

as a passenger at his own expense or as a crew member; [but] . 

Such deserter may be returned on . . . [sucha Netherlands crew- 

man's]. . . document . . . as a deportee from the United States. 
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Plaintiff's Netherlands seaman's book, which he had utilized in connec- 
tion with his securing admission to the United States as a crewman, is 
such a Monster boekje. 
Vv 

The information set forth in IV above as to the Netherlands’ will- 
ingness to accept plaintiff as a deportee on the strength of his Nether- 
lands seaman's book was incorporated into the record at the reopening 
of plaintiff's hearing which was conducted on June 17 & July 1, 1959 and 
he was afforded an opportunity thereat to offer countervailing evidence. 
But no evidence was offered in that connection on plaintiff's behalf at 
that June 17 & July 1, 1959 reopened hearing. 

VI 

On February 29, 1960 plaintiff instituted an action in the United 
States District Court for the Southern District of New York, in which the 
complaint alleged plaintiff had “ascertained that the Netherlands Govern- 
ment has not issued a travel document, visa, or other paper setting forth 
that it is willing to accept the plaintiff . . . into its territory . . ."". The 
Immigration authorities thereupon obtained re-assurance as to the 
Netherland's willingness to accept plaintiff into its territory. This re- 
assurance was obtained from the Netherlands Consul General in New 
York, in the form of a letter dated March 10, 1960, which stated: 

From a Dutch seaman's book submitted by . . . [the Immigra- 
tion and Naturalization] Service, it appears that the . . . [plaintiff] 
. . ., born in Hockin in the year 1934, was a seaman on the S/S 
"Johan van Oldenbarnevelt" of the Nederland Line until October 8, 
1958, on which date he deserted in New York. 

I have been authorized to confirm that . . . [the plaintiff] . . . 
will be admitted in the Netherlands, if deported from the United 
States, for eventual repatriation to Singapore where he signed on. 

Plaintiff's action in the United States District Court for the Southern 
District of New York was dismissed under court order filed pursuant to 
Rule 41(a)(2), F R.C.P. 
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VII 

Evidence dehors the administrative record has been submitted to 
the Court in connection with the present action on plaintiff's behalf that: 
On June 1 & 2, 1960 a law assistant to plaintiff's New York counsel 
called at the offices of the Netherlands Consulate General in New York. 
The law assistant has averred that, in response to inquiries he made on 
those dates in the matter, he was informed at the Netherlands Consulate 
General that under the circumstances of plaintiff's case the plaintiff, if 
deported to the Netherlands from the United States, would not be permitted 
to stay permanently or temporarily in the Netherlands, but “would most 
likely be detained until other transportation to the country from which 
he came to Holland could be found.” And thereafter, in response to 
further inquiry by letter from plaintiff's New York counsel, the Nether- 
lands Consul General in New York stated in a letter dated June 13, 1960 
that "the sojourn of aliens in the Netherlands is under the supervision 
of the Alien Department of the Ministry of Justice so that the conditions 


under which a stay in the Netherlands is granted are not known to me." 


Vu 

Evidence dehors the administrative record has been submitted to 
the Court on defendant's behalf that: Following institution of the present 
action, the Immigration authorities (at the instance of their General 
Counse?) had further inquiry made of the Netherlands Consul General 
in New York, in order to clarify exactly what would be “the extent of 
acceptance into its territory" which the Netherlands would accord plain- 
tiff upon his deportation there. This inquiry was conducted on October 
24, 1960. A designated representative of the Immigration authorities 
conferred with a designated representative of the Netherlands Consulate 
General in New York on that date. In the course of such further inquiry 
conducted on October 24, 1960, the Immigration authorities ascertained 
from the Netherlands Consul General in New York that: : 
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The Netherlands would accept the plaintiff (or any crew- 
man in like circumstances) as a deportee on a temporary 
admission basis. He would be permitted freedom of the 
port, including permission to stay in the Chinese com- 
munity at that port, until he arranged his transportation 
to a third country either as a crewman or as a passenger 
on a vessel.| During the period of his temporary admis- 
sion, plaintiff would have to report regularly to the Chief 
of Alien Police. Plaintiff would not be detained on his 
arrival as a deportee. Nor would the Netherlands under 
any circumstances deport plaintiff to any Communist- 
controlled country. 


CONCLUSIONS OF LAW 
I 

Section 243(a) of the Immigration and Nationality Act, 8 U.S.C. 
1253(a), requires the Attorney General's delegates to ascertain only that 
the country, to which an alien's deportation is being directed, is "willing 
to accept him into its territory." This statutory provision requires no 
more of our Immigration authorities than that they ascertain the fact of 
such willingness to accept the alien from the usual representative of 
the foreign government in the United States normally concerned with 
(and with whom they regularly deal relative to) consular visa and similar 
travel authorization matters. And this statutory requirement is met 
where the indicated representative of the foreign government concerned 
duly communicates to our Immigration authorities his country's willing- 
ness to accept the alien into its territory as a deportee from the United 
States. It is immaterial that it be indicated that such acceptance will 
be for only a temporary period or that conditions which such sovereignty 
chooses to impose will be placed on the alien's sojourn in its territory. 
What the accepting country chooses to do, after its acceptance of the 
alien as 2 deportee, relative to the alien's further sojourn in its territory 
is of no consequence under the deportation statute. (See United States 


17 
ex rel. Tie Sing Eng v. Murff, 165 F.Supp. 633 (S.D. N.Y. 1958), aff'd sub 
nom. United States ex rel. Tie Sing Eng v. Esperdy, 266 F.2d 957 (2d Cir.), 
cert. denied 361 U.S. 840, reh. denied 361 U.S. 904 (1959); Ling Ah Tay 
v. Esperdy, unreported, U.S.D.C.S.D.N.Y., decided July 5, 1960; United 
States ex rel. Emily Andino Ling v. Murff, unreported, U.S.D.C.S.D.N.Y., 
decided January 2, 1959.) 

0 

Section 243 of the Immigration and Nationality Act, 8 U.S.C. 1253, 

does not require that a Warrant of Deportation issue. The implement- 
ing regulation, 8 C.F.R. 243.1, while directing that a Warrant of Deporta- 
tion issue, contains no requirement that the warrant specify the country 
to which the Immigration authorities propose to deport the alien. The 
requirements of due process of law are fully met where the Immigration 
authorities duly communicate to the alien deportee in some manner the 
country to which his deportation is being directed pursuant to the law, and 
he has an adequate opportunity to contest their choice of that country 


under the statute. And in any event the alien deportee under such cir- 


cumstances is not prejudiced and cannot properly complain of the pro- 
cedure followed in notifying him of the Immigration authorities’ choice 
of a country for deportation pursuant to the law. (See Lezos v. Landon, 
235 F.2d 581, 583 (9th Cir. 1956); Ying v. Rogers, 180 F.Supp. 618, 620 
(D.C. 1960), now pending on appeal, D.C. Cir. No. 15696.) 


baat 
The Order and Warrant of Deportation outstanding against plaintiff 
are in full accord with due process and the immigration law of the United 
States, and are supported by reasonable, substantial and probative evi- 
dence in the administrative record. 


IV 
The supplementary material submitted to the Court dehors the 
administrative record discloses that there is no genuine issue as to any 
material fact within the Court's jurisdiction to try de novo, and that 
deferdant is entitled to judgment as a matter of law. 
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Vv 
Plaintiff's action must therefore be dismissed. 
IT IS SO ORDERED, and counsel for defendant will submit appropriate 
judgment in accordance herewith. 


/s/ LEONARD P. WALSH 
United States District Judge 


Dated: January 17, 1961 


[ Filed January 17, 1961] 
JUDGMENT 

Upon the basis of the Findings of Fact and Conclusions of Law 
herewith entered in this cause, 

It is on this 17th day of January, 1961 
ORDERED, ADJUDGED AND DECREED: 

(1) That defendant's motion for summary judgment be and the 
same is hereby granted; 

(2) That plaintiff's action be and the same is hereby dismissed; 

(3) That a stay of deportation pending appeal be and the same is 
hereby denied; 
and 

(4) That, on condition that plaintiff will immediately file a notice 
of appeal and move in the Court of Appeals for a stay of deportation 
pending appeal, a stay of deportation is granted to February 28, 1961, 
or until the Court of Appeals disposes of plaintiff's motion for stay 


pending appeal, whichever occurs sooner. 


/s/ LEONARD P. WALSH 
United States District Judge 
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[ Filed January 19, 1961] 
NOTICE OF APPEAL 
. The plaintiff hereby appeals from the order of the District Court 
herein dated January 17, 1961, granting summary stems to the 
defendant. 


/s/ Jack Wasserman 
/s/ David Carliner 


Attorneys for Plaintiffs 
902 Warner Building 
Washington 4, D. C. 


[ Filed January 25, 1961] 
ORDER 

Upon stipulation and consent of the parties, 

It is on this 25th day of January, 1961, 
ORDERED: 

That the Clerk of Court shall forthwith transmit to the Court of 
Appeals the original record in the above-entitled case, in¢luding the 
exhibits therein. | 


/s/ Burnita Shelton Matthews 
United States District Judge 


